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1. Newton County accepted a bid from Southland Enterprises, Inc., to resed a portion of Chunky-

Duffee Road. After the project was over, Newton County refused to pay Southland and clamed that the



result was unsatisfactory. Southland brought thisaction, and aNewton County Circuit Court jury awarded
Southland the total amount owed for its work, $94,800.98. Judge Vernon Cotten denied Southland's
motion to reform the judgment to include preudgment interest and attorney fees. He denied Newton
County’ smotionto conformthe judgment to the $84,800.98 amourt pled inthe complaint. Heaso denied
Newton County’s motion for aJNOV or anew tria. Both parties apped these rulings.
92. We affirmin part and reverse and render in part.

FACTS
113. Dde Alexander was aformer member of the Newton County Board of Supervisors. Hewasgoing
out of officeat the end of 1999. On November 1, 1999, Alexander asked the Board to reseal aseven mile
stretch of Chunky-Duffee Road, where he and hisfamilyresided. The Board approvedtheproject, without
conaulting the county State Aid engineer, and advertised for bids on November 29. Newton County
awarded the project to Southland, the lowest bidder.
14. Thetime of year for such a project was unusud. Chunky-Duffee Road is a State Aid road, and
State Aid policy is not to dlow such a project between October 1 and March 15. Only rarely are such
projects alowed during thistime period. Even then, the temperature mugt be above 60 degrees. If itis
colder, the asphalt resed does not adhere properly.
5. Both parties were aware of the role temperature would play into the success of the project.
Nevertheess, Newton County inssted that the project be completed on or before December 30, 1999,
whichwas Alexander’ slast day inoffice. Newton County Engineer Jmmy Kemp ingtructed Southland to

work onthe project aslong as the temperature was 50 degrees and rising. County employee Bussy Clark



was on-ste every day monitoring the temperature. Kemp and Clark testified that Southland followed this
ingruction.
T6. Southland compl eted thejob December 16. Upon completion, Kemp accepted and approved the
job and submitted Southland’ s bill to the Board of Supervisors. Kemp calculated the amount due based
upon the unit price Southland had bid, multiplied by the amount of materids used. Because of a
mathematica error on Kemp' spart, the bill submitted to the Board was $84,800.98. However, the actud
amount due was $94,800.98.
q7. A couple of weeks |ater, the temperature dropped intothe twentiesand lowteens, and rocks began
to come loose from the asphalt. As a result, Newton County refused to pay Southland. Kemp then
suggested that Newton County pay Southland $21,697.24 for thelevdingwork that it did and thendispute
the rest of the bill. Newton County ill refused to pay.
118. Southland sued Newton County for breach of contract and open account. The casewent to ajury
that awarded Southland $21,697.24. The Missssppi Supreme Court upheld the liability finding but
ordered anew trid ondamages. Southland Enterprises, Inc. v. Newton County, 838 So.2d 286 (Miss.
2003). On November 24, 2003, the second trid proceeded with the new jury instruction that was ordered
by the supreme court. The jury entered a verdict that awarded Southland $94,800.98. Since Newton
County had dready paid the first $21,697.24 verdict, Judge Cotten ordered Newton County to pay the
balance of $73,103.74.

ANALYSS

Is Newton County entitled to a JNOV or a new trial?



T9. In its cross-gpped, Newton County argues that Judge Cotten should have granted a new trid or
ajudgment notwithstanding the verdict. The county assertstherewasinsufficient evidence to find it lidble
under the contract.

110.  Thefirg jury found Newton County ligble. In the appeal to the Mississppi Supreme Court, the
county did not chdlenge the jury’sliability finding. The court uphed liability and remanded the case for a
new trid on damages only. Southland Enters., 838 So. 2d at 292 (1120). Thisargument isboth untimely
and without merit.

. Was the complaint properly amended to allow Southland to recover
$94,800.98?

711.  Newton County wantsthe judgment of $94,800.98 conformed to the amount origindly pledin the
complaint, $84,800.98. Eventhough evidencewasadmitted that theactual amount owed was$94,800.98,
the county argues that it was not on notice to object to the variance. Thetria court found that the county
had plenty of noticethat the amount being actudly sought was $94,800.98, and therefore, the variance was
tried by consent of both parties.

f12. A trid court’s decision to dlow an amendment to a pleading will be reviewed for an abuse of
discretion. Church v. Massey, 697 So. 2d 407, 412-13 (Miss. 1997). When evidence outside the
pleadings is offered at trid, and the other Sde consents, the complaint is amended by operation of law.
M.R.C.P. 15(b). If the plaintiff puts on evidence that her damages are greeter than pled, and defendant
does not obj ect, Rule 15(b) amends the complaint accordingly. Lahmann v. Hallmon, 722 So. 2d 614,

619 (T17) (Miss. 1998).



113.  Whether anissuewastried by consent depends onwhether it was reasonable for the opposing sde
to recognize that the evidence not presented inthe complaint was being tried. Cox v. SB. Thomas Trust,
755 So. 2d 52, 56-57 (1115) (Miss. Ct. App. 2000). The county argues that the new figure was only
mentioned threetimesat trid, and thiswas not enough to put it on notice to object. The history of the case
and the record tell a different story.

14.  To begin with, the amount sought was a liquidated amount, which the county wasin just as good
apodgtion to caculate as was Southland. Thereisno prgudiceinsuch acase. Lahmann, 722 So. 2d at
619 (117). In fact, the county’s miscaculation contributed to the confuson of the amount due.
Furthermore, this mistake was brought to everyone sattentioninthe first appea. Southland Enters., 838
So. 2d at 288 (5).

115.  The $94,800.98 figure was mentioned throughout the second trid. In Southland’s opening
statement, its attorney asked the jury for $94,800.98 in damages. Ronnie Blacklidge explained the
misca culation once on direct and again on redirect. In fact, on redirect, Mr. Blacklidge went through a
discussionthat explained the cdculations to the jury. Kemp testified on behdf of the county and mentioned
the miscdculation during his direct examination. In preparing the jury ingructions, Southland's attorney
brought out the fact that the jury ingructions should list $94,800.98 asthe total contract damages. During
itsdogng argument, Southland' s attorney asked the jury five times for $94,800.98 in damages. Thefirgt
time, he again explained the miscdculation and asked the jury to remember that the correct amount of

damages was $94,800.98.



716. Not only was it reasonable to concludethat the $94,800.98 figurewas being tried, it was the only
number that was offered. The only times the $84,800.98 figure was ever mentioned at trid was
accompanied by an explanation that it was not the correct amount of damages.

17. The $94,800.98 figure was tried by consent of both parties. This acted to amend the complaint

accordingly, by operationof Rule 15(b). Thetrid court was correct in upholding thejudgment. Weaffirm.

1. Is Southland entitled to prejudgment interest and attor ney fees?

118. Inthefirst gpped, the supreme court held Southland was not entitled to prejudgment interest and
attorney fees, because the jury found liahility based on quantum meruit. Id. at 291 (19). When Southland
asked for this rdief in the second trid, Judge Cotten used the supreme court opinion as the basis for
denying the relief. Southland argues that the damage award is a breach of contract award and not a
quantum meruit award. The county argues that since the amount owed wasin disoute, neither interest nor
attorney fees are owed.

119. Statutory interpretation is a matter of law and is therefore reviewed de novo. Grand Casino
Tunica v. Shindler, 772 So. 2d 1036, 1038 (18) (Miss. 2000).

120.  Whether to award attorney feesrests entirely within the discretionof thetrid court. Ward v. Ward,
825 So. 2d 713, 720 (128) (Miss. Ct. App. 2002). A tria court’sdecision on attorney feesis subject to
an abuse of discretion standard. 1d. (quoting USF& G Co. v. Conservatorship of Melson, 809 So. 2d
647 (169) (Miss. 2002)). Unlessthetrid court ismanifestly wrong, itsdecision regarding atorney feeswill
not be disturbed on apped. 1d. Denid of prejudgment interest is reviewed for abuse of discretion.

Moeller v. Am. Guarantee & Liab. Ins. Co., 812 So. 2d 953, 958 (111) (Miss. 2002).



A Prejudgment interest
7121. After the fird trid, the trid court and the supreme court found the jury’s verdict was based on
quantum meruit. Statutory pre-judgment interest is not available for aquantum meruit avard. Stanton &
Assocs. v. Bryant Constr. Co., 464 So. 2d 499, 504 (Miss. 1985). Therefore, the supreme court

ordered that no prgudgment interest be alowed inthiscase. Southland Enters., 838 So. 2d at 291 (119).

722. While thetrid court referred to thisruling asresjudicata, it may fdl under “the law of the case”
doctrine. Thelaw of the case is amilar to res judicata but is restricted to questions of law only. Cont’l
Turpentine & Rosin Co. v. Gulf Naval Stores Co., 244 Miss. 465, 479-80, 142 So. 2d 200, 206-07
(1962). When an gppellate court issues a ruling and sendsthe case back on remand, the ruling is the law
of the case. Moedller, 812 So. 2d at 960 (122). It is binding on the trid court unless it fdls under an
exception. 1d. Exceptionsinclude materid changesin evidence, pleadings or findings, or the need for the
court to depart from its earlier decison to avoid unjust results. 1d.

123. Inthefirst gpped, the supreme court ruled that “ [ b] ecause Southland was awarded an amount in
quantum meit [sic], we find that the County is not liable for statutory interest or attorney’s fees.”
Southland Enters., 838 So. 2d at 291 (119). The case, however was remanded for a new trial on
damages, with an additiond jury indruction. Id. at 292 (120). The new award wasfor the full amount of
the contract. 1t follows that the law of the case does not apply.

924. To beentitledto prgudgment interest, the clam must be liquidated when originadly made, and the
pleadings mudt request it. Modller, 812 So. 2d at 958 (Y11). Here, the dam was liquidated, and

Southland pled for prgudgment interest in its complaint.



125.  Firgt, Southland pointsto Mississppi Code Annotated Section 31-7-305(3) for relief. Thisgatute
gopliesto dl public bodies of the state and reads in pertinent part:

If. .. payment of aninvoiceis not maled or otherwise delivered within forty-five (45) days

after receipt of the invoice and receipt, ingpectionand approval of the goods and services,

the public body shdl be liable to the vendor, in addition to the amount of the invoice, for

interest at arate of one and one-haf percent (1-1/2 %) per month or portion thereof on

the unpaid balance from the expiration of such forty-five-day period until such time as

[payment] ismailedor otherwise delivered to the vendor. The provisionsof thisparagraph

shdl apply only to the undisputed amountsfor which payment hasbeen authorized. Inthe

case of anerror onthe part of the vendor, the forty-five-day period shdl beginto run upon

receipt of a corrected invoice by the public body and upon compliance with the other

provisons of this section. . . .
Miss. Code. Ann. 8 31-7-305(3) (Rev. 2005). The statute does not gpply to amountswhich are disputed.
Thetrid court hed that there was a good faithdispute as to what amount Newton County owed Southland,
if any. Bad faithisdefined asarefusd to fulfill aduty, not prompted by an honest mistake asto one srights
or duties, but by some interested or sinister motive. Bailey v. Bailey, 724 So. 2d 335, 338 (19) (Miss.
1998) (quoting Black's Law Dictionary 139 (6th ed. 1990)). Bad fath is not smply bad judgment or
negligence. 1d. It implies conscious wrongdoing because of dishonest purpose or mora obliquity. 1d. It
is different from negligence, because it contemplates a state of mind afirmatively operating with furtive
design or ill will. 1d. For the county to be guilty of a bad faith dispute, it would have to concede that it
owed the amount due, yet il refused to pay. SportsPage, Inc. v. Punzo, 900 So. 2d 1193, 1207 (1/61)
(Miss. Ct. App. 2004). Thecounty did not concedethat it owed Southland any money. Infact, the county
disputed whether it owed Southland anything, because it accused Southland of using defective materias

inthe project. There was no evidence that the county’s refusd to pay arose from asinister motive. The

record reveds that the county’s refusal to pay arose out of an honest mistake asto itsrights and duties



under the contract. Therefore, Section 31-7-305(3) is not applicable, because there was a good faith
dispute as to whether the amount was payable.

926. Secondly, Southland points the Court to Mississippi Code Annotated Section 31-5-25, which
providesin revant part:

(2) All sums due contractors under al public construction contracts shal be paid as
folows

(b) Find payments. The find payment of al monies owed contractors shal bedue
and payable:

(i) At the completion of the project or after the work has been
substantidly completed inaccordancewiththe terms and provisions of the
contract
If the contractor isnot paid in full within sixty (60) calendar days fromthe firg occurrence
of one (1) of the above-mentioned events, thensaid find payment shdl bear interest from
the date of sad first occurrence at the rate of one percent (1%) per monthuntil findly paid.
In no event shdl sad fina payment due the contractor be made until the consent of the
contractor’s surety has been obtained in writing and delivered to the proper contracting
authority.
“The fact that there may be a potentid dam againg the contractor does not affect the timing for final
payment to the contractor following the completionof the project.” Op. Att'y Gen. No. 93-1010 (1994).
Unlike Section 31-7-305, Section 31-5-25 does not have an exception for disputed amounts.
927.  The county contendsthat this argument is waived because Southland did not plead for relief under
this particular statute. A remedy by statute will not fal if the pleading states suffident dlegations which
notify the court and the opposing party that the dlegations fal withinthe statute, eventhough the datute is
not named in the pleadings. Marx v. Truck Renting & Leasing Ass' n, 520 So. 2d 1333, 1340 (Miss.

1987). The complaint states that the county is a government body, that Southland was a construction



contractor hired to do work onapublic project, thet the project was complete on or before December 30,
1999, and that it was seeking prgjudgment interest. We find these facts were sufficient to plead a case
under Section 31-5-25.
928.  The evidence supported these dlegations. The evidence showed that the project was completed
December 16, 1999, and that Newton County did not pay within Sixty days of thisdate. Nothing in the
payment clause of the contract changes the basis for payment set out in Section 31-5-25. Therefore, we
hold it was an abuse of discretionfor the lower court not to award Southland pregjudgment interest under
Section 31-5-25 on the unpaid baance of Southland’s contract. This interest began to accrue monthly
from December 16, 1999.

B. Attorney fees
129.  Southland asksfor attorney fees pursuant to Mississppi Code Annotated Section 31-7-309 (Rev.
2005). Thisdatute grants an awvard of attorney feesto avendor who prevailsin a“forma adminigrative
or judicid action to collect interest due under Sections 31-7-301 through 317. . .."” Because Southland
does not qualify for prejudgment interest under Section 31-7-305, itis not entitled to attorney fees under
Section31-7-309. Section 31-5-25 doesnot providefor astatutory award of attorney fees. Accordingly,
we affirm the court’s denid of attorney fees.

CONCLUSION

130. Wereverse and render the lower court’ sdenid of prgudgment interest. Asto dl other issues, we
afirm.
131. THEJUDGMENT OF THENEWTON COUNTY CIRCUIT COURT ISAFFIRMED IN

PART ON AND REVERSED AND REMANDED IN PART ON DIRECT APPEAL AND
AFFIRMED ON CROSS-APPEAL. STATUTORY INTEREST ISAWARDED CONSISTENT

10



WITHTHISOPINION. ALL COSTSOF THISAPPEAL ARE ASSESSED IN EQUAL PARTS
TO THE APPELLANT AND THE APPELLEE.

KING,C.J,,LEEANDMYERS, P.JJ.,IRVING, CHANDLER, BARNES,AND ISHEE,
JJ., CONCUR. SOUTHWICK AND ROBERTS, JJ., NOT PARTICIPATING.
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